Stnteless in Bangladesh and Paklstan
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407 2 IN THE SLPRE\JE COM%’?OF BANGLAD
I COURT DIVISION .
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NQO. 3831 OF 2001.
In the matrer of: _.
An application nnder Article 102(1%2) of the Constitutien of

the People's Republic of Bangladesh.

. And-
In the matter of:
Md. Abid Khan and others ... Pctitioners

- Vs-
The Govt. of Bangladcsh and oth...rs .. Respongsnts.
Mr. M. I Faruqui. Advocate ... For the Petitioner
Mr. Zaman Akter, AAG. ... Forthe Respondents.

The 3% May, 2003,

Yresenl:
Mr. Tustice Md. Hamidul Haque
And

Ms, Justice Zinat Ara

inat Ara It | _
- ‘This Rule is about the nghts of the petitioners be entolled in tha electoral rqtl. |
and thus to be regisiered as vouers o ¢ 1he Mohammadpur area of the capital city
O the application of the petitioners under article 102\1){2} of the Constitution.

Rute Nishi was issued calling u'pon ihe respondents 1._&_. the. Elc,ut_z;on Comr_mss;qng’
and the relnted election functiomarien aind ulfm the Government as 1o why they ahoatd -
1ol be directed 1o register the punnoners as VOTers.

Al the ten peliioners glann Lhal ey ure Urdu ﬂvwluug cifiaen of Bungludualu, )
periancnt residents of the Mohamniadpur area residing at the Genpeva camp and arg

filly eulified (0 bo registered us volers under the laws of Bunghdeshi. Bul in the
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1 1 rc:-ll:-; preparcd and.publishcd on 27.52001 by the Election Commission, there
-clegtora a

were not included. So they qubmitted scparatc applications in preseribed forms for

enrollment as voters. They also personally approached respondents Nes , 2 and 4 who

verbalty informed that the Geneva Camp residents are not entitled to be voiers.

Being’

aggrieved by the aforesaid insctivity of the respondents resulting i

it lhi.l-
] ! ]

court.

Wone of the respondents filed any affidavit in opposition to deny or chalienge 1_::_he
OT

IIC' ; -. : t
; :H LI:IC. WI-L tit"“"l . l [I Wwowrs. .I\i[i) f':l T1am Al‘\[‘: N Enl‘. l(.ﬂ.l 11191 ,‘\S‘.quian
Iﬂct.‘-‘; na ;E.tcd A

Artoriney (reneral appeared at the time of hiearing. | .
Mr. M.I Faruque , the teamed Advocated for the petitioners, subnuits mat:_e.r,g &
) | ’ ] i i 1 Y A
tioners are citizens of Bangladesh because of their birth either in the then Bast .
pelitiotic

Palkistan of

L4

in the independent Dangladesh: that they are permanent residents of the

M .i H"adpui arca a“d iGQIdlﬂ.Q B.f. (Ibﬁ&&-‘& Cﬂ.tl\}l. that thB are Ilhﬂhﬁ ] 8 & }i g
Gahatl 1

. . 1
d not otherwise disqualified to be voiers. In Support of his submission, Mr, M.I
an _

F  ofers lo The provisions of the Eloctors]l Rolls Ordinunce 1982, the Banglulesh
Wrugul T

4 o two
Citizenship { Temporary provisions) Order, 1972 (P.O. No 149 of 1972) and als

decisions of the High Court Division and one decision of the Appellate Division of ihc_
CL1E10

Supreme Court.

Refore we proceed on o discnss the relevant laws and the decisions roferred o
efo : .

i ai ucls asiy 0f
by the learned Advesale [or-the pehilioners. let, us examine the fucis un the b i
¥ _ )

which the petitioners have raised their claim before us..

Ag stated carlier, respondents have not filed any affidavit in opposition to

! it ' id not make Eny’
controvert the claims of the peliioners. Mr , Zaman Akhter did n CHOY

submission though simply opposed the Rule.

On scrutiny of the writ pelition, Wwe find that in terms of dates of birth, the.

i ; i ] nd” a
fittoners fallanto bwo categonies . petitioner No 1| and 2 were born in Dhaka an
pe )

g ! 54 P vt i v,
A inch s the year 196% and '!.J'S.f I’JSUCEH\”ﬂ}". In the EDHO\.AHE. ruragraphs L"'IC’_
A a1 o 1 A Yot 1 1

AR e -
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T U the oiher ¥ pelitioners were born in Dhaka o 1977
arc refer 1o as the arst group. All the ofiier & peit.one i

and in differeat vears thercafter. We refuned (@ (hein as the second group hercinaRer,

In support of thelr respective ciites nnd places of birth. residence at Geneva
camp and their apphcations to the Clection Commission for enrollment as voters the
petitioners have liicd papers ( Anncmires i3, series of papers and L to the writ
petition) . We find nothiag cr reecrd Lo disha lieve Lhese papers.

Tn thiz backdrop, Wo can look foi e g Hlications 1o Lo enralled in the clectoral
colt that are prescribed in sechion 7051 vl ibie Tlccmui Rotls Ordinance, 1982, This
section reads as Inlows - _

n 7. Preparation and publication of electoral rQIls- (1) The
Registeatinn Qfiicer Jor a1 clectoral  area of comstituency shall,
under the superinluiicnus, dlrectmh and conirol of the

Commission, prepare Lor that elecioral area or consiituency in the

every person who, vit the qualifying date,-
() s w Gilizen of M bdesing '
(b) is hot less 1an Sigiilven years of age;
(c} does not stund Jectaved by a competont ceurt to be of unsound
mind; and |
(d)is or is decmed 1o b resident ofthat oiecloral arca.'
So, The Lwo vilal fssucs o be Jegiced i (i wril pelition are cilizensinp of the
petitioners and the legal implications o Ly restdenco at Gcneva camp.

The laws regulating the citizenslip o Rangladesh are the Citizenship Act, 195]

Rl Al '| c'r
{P.0. No. 149 o[ 1972) hereinafter referred o ps the said President’s Ord
On the citizenship ssue of U hrst arovp of petitioners, Mr. M.L Farugqu relizs

mainly on Articie 2 of the said Presidents, Onder which reads as foilows

pres.crihcd manngt w et cecteral roll containmg the name of

{Act 11 of 18513 and the Baneladesh Citivensiap {Temporary Provisions } Orc_icr, 1972
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vy WNotwithstanding wyiking contained in amy other law, on the
commencenicat of the Order, every person shall be deemned 10 be a-

citizen of Trangladenh - |
1 itarics how
(i Who or whosc father or grandfather was barn 1 the terrt _
comptised 1 Pongladesh and who was a permanent resident ol
) i ; 1o be s0

such terriorics on he 25% of March, 1971, and continkes

resident ; or

Banatadcsh on e 257 day of March, 1971 and continucs I be sa
YENE CA ¥ i - b °
resident and is il olervise disqualified tor being a ciizen by or
e H : o
snder any law for the tme being in foree |
! 31 S (he territoTies now
provided that if any person >3 perolanant resident of the territonie:

C o
comprised 1in Bangladesh ar his dependent 1s in the course G his

ai war with, or cplgaood (0 Ariary operations agalist Bangladesh aln.d
was ai , Or R

. e . sl
dependents, shali bo Ao o continue 1o be resident in Bangladesh
’ Y ftioners having
S ording, to provisious quate| above, the brst greup of petiticner o
0 A g t0 SO0 : >
] ] Jesi they ol ve ell claim
b in the terntories how cofpised 1 Bangladesh ticy cabl very well i
een i il ! - ; .
1), i - or Article
itizonship under Article 3 glouse (i), ii they are not disqualified., vn tick
cifzensm Ttz ]
witich is quoted below: . . N . |
' hi {e 2 or in an
» 2BR(1Y Notwiilsienng anvihing contained in Artic v
L] .
other law for the lime beng n force, a persen shall not, except-as
pravided in clanse /2. gualify himself to be a cilizen of Bnr_tg'iad.csh
 he - _ o
iy owss Wrms or acknowtzdees, cxprcsslj,{ or by ‘concduct
( awes, aflirme or 2ok : :

alicgiance (o & foreign siate, of

red v [ icle 2A
(ify  is notihed wuets the proviso to Article 34

. ! ] TIlOres ised n
(i Whowasa permanent resident of the terniiones now comprissd 1

W X o 5 B 5 15 Htud]hﬂ VT Hllnﬂ ino4ocoun b
el‘ﬂplﬁ I"Ile.tﬂ ot iin lhh }“Uhl“l ‘.1' lh M ) AN

. ¥ f 4 - ]'Q u 4 hl
5 L’lnb p!‘.rlv'.—] “-'LL [‘ {H I !'L'-I” ””.5 1 N “ns L 'r"»."h, H-_'.I".'h KA l.Il, )
L B 3 1¢ LA E: 1“ 1 L) | =
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Provided that a citizen of Banzlodesh shall net, merely by reason of

being a citizen or acquiring eitizensiip of n state spcciﬁ'cd. in or
under clause (2), ceasc to be a citizen of Banglad-csh.

(2) The Government may prant citizenship of Bangladesh to any

person who is a citizen of any siate of Europe or North America ot

of any other state which the Government may. by notification in the

official Garette spacify in this behall, '

(3) In case of doubt as fo whether a person is qualiﬁéd to be’
dcered ta be a citizen of Ba 451udcsﬁ under Arifele 2 of this Order
the questica shall be decided by the Government, which decision

shall be finsL" '

Article 2A is not relevant in ihe instant writ petlilon and thus needs no
dissussion. _ .

Now the question 15 whether the first group ot petitioners awed aftfirmed or
acknowledpe, expressly or by conduct, allegiance to a foreign state so as to disqualify
them [rom being citizens of Bungladesh,

The petitioners, according io their daies of birth, as meattoned in the writ
petifion were only 2 and 4 years old at the time of liberation. The respondents do no't._
claim that the petitioners ever owed, affirmed or acknowledged, expressly or by
conduct allegiance fo a {preiga stafe. there (s nothing on record to show that even
parznly of the Orst group of pelitioners  bud or hﬁ.:"égknuw.-\:}udg-:id ‘allﬂgiunut;_lu_.ﬁf
toreign state, _

However, the next issuc relating to the first group 15 wheiiser their rosidence at
Geneva Camp may be termed as alleglanee to enother state by conduct. As to thél stmua
of Geneve Camp we have ro information an record. However upon our qucrﬁ both the

learned Advecate for the petiioners and the learned Assistant Attorney Gensral could

r

not say anything except that it wag set up by the Internationa! Committee of Red Cross.

But we consider it an appropriate case for this court to ke judicial notice (section 57
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c Act 1872) of the fact of hberats £
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Geneva Camp.

B .ii Ll d s TD T.h‘:
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puation prevailing immediately after liberation.
st

of the concentration of Urdu speaking peopie,
We do pot think that only pecause 0L T

< alled Geneva camp has
tizens of the erst «hile East Pakistan the 50 ©
who wete citi

¥ 0 El . Ll i (L] AW 0 T.'ﬂG

(and wcluding

* v th
h : d E rESid ¢ nt Ol'a(:t' t.ln 1 Elcc tOT al RDHS Lh d.lual'LCE,* 1 982 or -3
t e 54l : :

e “the 1 E y of ihe BHonc at the
ZCNEN p < 1951 S0 ML TCF‘--idCﬂC" of th first grou of th T 13 .
Citazd ship Act LK &

‘:[E evil E) b‘ C-Ol'!.duc .
(__,-a.'[“ cannf)l bf: te[]n.bd a% il“l'.! ﬂ.'.:].llc-ﬁ to t!.n()'l.hcl' Sgﬂtl.
141 S T

Mr. M. L
of Mukier Ahm

- - h U&SB
f i I |.l ﬂj r c

3 ) I DLR 2 -
s, a

15‘“’. I.I.E.

&0‘3

icatll or gom 1o
i Heation jor pomg over
 inet that he filed an app .
“ The mere fact i

pakistap cannot take away his oitizenship. The Bangladpsh
akistan

tip Order. PO 14972, has enumeraled dillerent silpalions
Citzensinp CPO.L 148, _ pued different PRER
in which a person shall be deemied 10 Do O ClLECR of B.mg_ -
1 .-, " - wu
it has not dineriminated among its citizen no matter .xyhm | }{ y
o s . ' s petitioner is fon
" they have become citizens of thig couniry. S0 th'-;. petitianier i 7o
t: ’ . - . . I - G Dm'
. fayting as any other cifizen. His citizenship, .thgr ;
e - it or he could be
1 1o him. He sould woluntarly renounce it of .
clings N g ¢ it ¢ o
denrived of it if he had incurred any di~aquahfication. Though
T s it. 'an affidavit
filed the, application, he did not even pursue it, He filed da
1 , ; * - AR . . L . |
, . in 187 & peithoner
ffirming his allegianse 10 Bangledesh in 1972 The pe .
affirms _ ades | il
. it coun _
having net acquired the citizenship oI 4wy other fry I
i} . ‘ ! 1h o hefore cannot
jizenship of Baagladesh which he acquired long 1
eItz ‘ 5} e

Ll .l . - . - E “
vaporate and he continues to be 2 cittzen o[ this country.
eV A ° 0
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Simlar princi:plc 13 also laid down 1n the case of Abdul Khaleque Vs, The count
of Setticment and others, reported in 44 DLR 273, In this case it was observed by their
Lordships that mere filing of an :Lp'plication for repatniation cannot ke away the
citizenship of 2 person. |

1Lastly in the case of pangladesh Y3, Prof, Golam Azaw, icporied in 46 DLR
(AD) 192 it was observed that aven a diehard pro-Pakistani burn in this couatry is
catitled 1o he citizen of Bangladesn i he tuliils the requirements under Article 2 and i
not discualified under clause (1} of Article 28,

W7o tully agree to the submission of the lcarncd Advocate Yor the petitioners that
the principles of law on ciiizenship stated in the three cases cited abowve are applicable
i5 the Grst proup of peritioners, Rather they are in a much bweiior footing tan the
petitioners in the above cited cases, They did not even apply Jor eitizenship of another
country nor did they apply for repatriation in Pakistan.

in view of the discussions and decisions stated above, we find that the first
group of netitioners are cilizens of Bangladesh in view of Auticle 2013 of the said
Pukisinn's Order as they ure pol disqualificd soder clause (1) vi Ariele 2B,

Now let us look into the citizenship Issuc about the seeond group of petitioners
(3-10), They were born in Dhaka after inderendence of Bangladesh in different years
stacting from 1577 onwards. Petibioner INow 3 was born in Dhaka and others in Geneva
Camp, Mohammadpur Dbt Their cuse appears to be simple in view of section 4 of
the Clilzenship Aol 1931 (Acl 1f o[ 19517, hervinulier referrec 1o us the suid Acl. The
provisions of section 4 read 03 follows :-

"4 Citizenship by birth- Every person born in Bangledesh after the
commencement of this Act shall be a citizen of Bangledesh by
birth:

Provided that & person shall not be such a eitizen by virtue of

this section ¥ at the time of his birth -
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(a) his father possesses such immunity rom suit and legal process
as v accorded to an cavoy of cauternal sovorcign power

aceredited in Bangindesh and is not @ c.hmn of Bangladesh; ot

W‘I.A
is {3l i and the birth in a placc, then
(b) his Lather is an encmy alicn n & p
urder occupation by the enomy.”
II P,

The: proviso to tais section is not applicable to the pelitioners because the .
respendents do not make any such claim. | | )

We have already decided the status of Geneva Camp Carlicr. So, birth of the

| L ) " -
sceond groap of the petitioners in Ciencva Camp or heir continwed rosidenca n
-(je va Camp do not affect the mhzcn':hmp by Licth a.x.qmr»& andar section 4 of tlie
nev.

' /
Act. So, we find that the second group of the petitioners are atso Rangladesh citizens
by birth. | . |

i consideration of the above fucts and decisions ciicd above, 1T is fonnd ‘that

(AL

T 1
the petitioners are aitizens of hangladesh and theiv restaenes 1w the Geneva Camp,
[ i LYLLN
o ey 1

Wichammadpur is not a bar 1o be enrolled as voters and fhereiny ey are entitled to be
vl ‘

Hed in the electoral roli aud registered vy volers il ihuv wre nol g_m{han?wp
enrotica ] . .
disquatified to be incjuded as such under section + of the Election Rolls Ordinance,
1982, , ' N

In the result, the Rule 13 made absolute. The respondents uio d,irect?q t?' _g;gr_qu
the names of tho petifioners in the clectoral roll and register Lhom as.voters if not.
& nAa 1 L
erwise disqualified under provisions of section 7(E)(b)e) and (d} of the Elcclorui
&)
Rolls Ordinance, 1982.

Zinal Arw..
-fami T
Md. Iamidul Haque agree
H. Haque.
Momen 22, 6+ 23
'Rwd oy

Y

. Exd.by. /7 '_,]\'57

f;'-’_‘?-'é'
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